Abstract: Th e article deals with the rules for a grant of interim measures in the context of EU law and its application in national judicial proceedings. It covers the key case-law of the Court of Justice of the EU related to the regime, conditions and limits of the interim measures and adds a refl ection of practice of Czech courts. Article pays particular attention to the conditions for suspension ofn the application of national law measures.
trade secrets. Intellectual property is codifi ed at an international level through a series of legally binding treaties. 3 Indigenous intellectual property includes the information, practices, beliefs and philosophy that are unique to each indigenous culture. Once traditional knowledge is removed from an indigenous community, the community loses control over the way in which that knowledge is used. In most cases, this system of knowledge evolved over many centuries and is unique to the indigenous peoples' customs, traditions, land and resources. Indigenous peoples have the right to protect their intellectual property, including the right to protect that property against its inappropriate use or exploitation. 4 "Intellectual Property" is a generic term that probably came into regular use during the twentieth century. Th is generic term is used to refer to a group of legal regimes, each of which, to diff erent degrees, confers rights of ownership in a particular subject matter. Copyright, patents, designs, trademarks and protection against unfair competition form the traditional core of intellectual property.
5 Th e subject matter of these rights is disparate. Inventions, literary works, artistic works, designs and trademarks formed the subject matter of early intellectual property law. One striking feature of intellectual property is that, despite its early historical links to the idea of monopoly and privilege, the scope of its subject matter continues to expand. Th e twentieth and twenty-fi rst centuries has seen new or existing subject matter added to present intellectual property systems (for example, the protection of computer soft ware as part of copyright, the patentability of micro-organisms as part of patent law), and new systems created to protect existing or new subject matter (for example, plant variety protection and circuit layouts). Th e strongly expansionary nature of intellectual property systems shows no sign of changing. Internationally, for example, special legal protection for databases remains part of the work program of the World Intellectual Property Organization (WIPO).
Above all, Intellectual Property has been described as the driving force of modern Western economic policy, trade, commerce and economic development. A well articulated focused and appropriately enforced intellectual prop- 
Indigenous Cultural and Intellectual Property Rights
Th is includes the right to: own and control Indigenous cultural and intellectual property; ensure that any means of protecting Indigenous cultural and intellectual property is based on the principle of self-determination; be recognised as the primary guardians and interpreters of their cultures; authorise or refuse to authorise the commercial use of Indigenous cultural and intellectual property, according to Indigenous customary law; maintain the secrecy of Indigenous knowledge and other cultural practices; full and proper attribution; control the recording of cultural customs and expressions, and particular languages which may be intrinsic to cultural identity, knowledge, skill, and teaching of the culture. 7 Indigenous intellectual property is an umbrella legal term used in national and international forums to identify indigenous peoples' special rights to claim (from within their own laws) all that their indigenous groups know now, have known, or will know. 8 It is a concept that has developed out of a predominantly western legal tradition, and has most recently been promoted by the World Intellectual Property Organisation, as part of a more general United Nations push 9 to see the diverse wealth of this world's indigenous, intangible cultural heritage better valued and better protected against probable, ongoing misappropriation and misuse. Th e dominant model for recognising and protecting knowledge and cultural expressions is the intellectual property rights regime. Th is regime, which is based on Western legal and economic parameters as well as on Western property law, emphasizes exclusivity and private ownership, reducing knowledge and cultural expressions to commodities that can be privately owned by an individual or a corporation. Th e intellectual property rights regime is widely recognized as the primary mechanism for determining ownership and property rights over knowledge, processes, innovations, inventions, and even naturally occurring phenom-ena such as plants, animals and genetic material. Th is form of ownership is protected by states and promoted by the World Trade Organization (WTO) 10 and the World Intellectual Property Organization (WIPO). Th e intellectual property rights (IPRs) regime and the worldview, in which it is based on, stand in stark contrast to indigenous worldviews, whereby knowledge is created and owned collectively, and the responsibility for the use and transfer of the knowledge is collectively owned and guided by traditional laws and customs. 11 What is oft en overlooked by the wider society is the fact that, within indigenous societies, there are already laws governing the use and transmission of their knowledge systems that oft en do not have any formal recognition in the wider legal system. Th ese internal regimes have operated within indigenous communities since time immemorial and have been developed from repeated practices, which are monitored and enforced by the elders, spiritual and community leaders. Th e international property rights regime, however, oft en fails to recognize indigenous customary law.
Th ere are therefore concerns that the intellectual property rights regime, grounded in western concepts of individualism and innovation, does not have the ability to protect the collective or perpetual interests of indigenous forms of cultural expression. 12 Hence the author examined these western concepts of intellectual property rights regime by comparing the effi cacy of copyright law, trade secret, or sui generis rights to see how best they can protect indigenous knowledge which are held as collective rights.
Traditional Knowledge and Indigenous Peoples

Concept of Knowledge
Knowledge refers to the sum of what has been perceived, either through a theoretical data base or through practical experience, which leads to an in-depth understanding of the issue at hand. Knowledge has always been a coveted possession, beginning in the Old Stone Age when mankind evolved. However, the impact of technology and its importance was highlighted during and aft er World War II. Th is resulted in the realization that certain types of knowledge require protection for the benefi t of the greater good, thus leading to rights over such knowledge 13 .
Traditional Knowledge
Th e term "traditional knowledge" 14 refers to knowledge, possessed by indigenous people, in one or more societies and in one or more forms, including, but not limited to, art, dance and music, medicines and folk remedies, 15 folk culture, biodiversity, 16 knowledge and protection of plant varieties, handicraft s, designs and literature. 17 Traditional knowledge of biological diversity can be defi ned as the ideas, reasoning, methodological processes, explanatory systems and technical procedures developed by ethnic groups and local communities relating to the biodiversity of the environment they live in. Th is knowledge is collective in nature and is held by such groups and communities as a birthright; it may be written down or communicated between generations orally.
18 Traditional knowledge is the information that people in a given community, based on experience and adaptation to a local culture and environment, have developed over time, and continue to develop. Th is knowledge is used to sustain the community and its culture and to maintain the genetic resources necessary for the continued survival of the community. Indigenous knowledge under intellectual property law includes the information, practices, beliefs and philosophy that are unique to each indigenous culture. Traditional knowledge, indigenous knowledge, traditional environmental knowledge and local knowledge generally refer to the long-standing traditions and practices of certain regional, indigenous, or local communities. 19 Traditional knowledge also encompasses the wisdom, knowledge, and teachings of these communities. In many cases, traditional knowledge has been orally passed for generations from person to person. Some forms of traditional knowledge are expressed through stories, legends, folklore, rituals, songs, and even laws. Other forms of traditional knowledge are expressed through diff erent means.
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Traditional knowledge includes mental inventories of local biological resources, animal breeds, and local plant, crop and tree species. It may include such information as trees and plants that grow well together, and indicator plants, such as plants that show the soil salinity or that are known to fl ower at the beginning of the rains. It includes practices and technologies, such as seed treatment and storage methods and tools used for planting and harvesting. Traditional knowledge also encompasses belief systems that play a fundamental role in a people's livelihood, maintaining their health, and protecting and replenishing the environment. Traditional knowledge is dynamic in nature and may include experimentation in the integration of new plant or tree species obtained through natural selection, budding and cross fertilisation into existing farming systems or a traditional healer's tests of new plant medicines. Th e term "traditional" used in describing this knowledge does not imply that this knowledge is old or untechnical in nature, but "traditional based. " It is "traditional" because it is created in a manner that refl ects the traditions of the communities, therefore not relating to the nature of the knowledge itself, but to the way in which that knowledge is created, preserved and disseminated. 21 Traditional knowledge is collective in nature and is oft en considered the property of the entire community, and not belonging to any single individual within the community. It is transmitted through specifi c cultural and traditional information exchange mechanisms, for example, maintained and transmitted orally through elders or specialists (breeders, healers, etc.), and oft en to only a select few people within a community.
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Human communities have always generated, refi ned and passed on these knowledge from generation to generation. Such "traditional" knowledge" is oft en an important part of their cultural identities. Traditional knowledge has played, and still plays, a vital role in the daily lives of the vast majority of people worldwide. Traditional knowledge is essential to the food security and health of millions of people in the developing world. In many countries, traditional medicines provide the only aff ordable treatment available to poor people. In developing countries, up to 80% of the population depend on traditional medicines to help meet their healthcare needs. 23 In addition, knowledge of the healing properties of plants has been the source of many modern medicines.
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Intellectual property is a regulatory discipline that protects intellectual creations derived from human eff ort, work or skill that warrant legal recognition. Th e creations of the human mind, unlike tangible objects, cannot be protected against use simply by possession. Once the intellectual creation takes place, the creator cannot control the use that others make of it. In other words, protecting something in a way other than through the mere possession of an object is what underlies the global concept of intellectual property rights.
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A number of cases relating to traditional knowledge have attracted international attention. As a result, the issue of traditional knowledge has been brought to the fore of the general debate surrounding intellectual property. 26 
Meaning of Indigenous Peoples in the context of Intellectual Property Law
Th ere are several defi nitions for "indigenous people, " but it essentially refers to people existing under relatively disadvantageous socio-economic conditions. Th eir cohesiveness as communities damaged or threatened, and the integrity of their cultures undermined. 32 Typically, the following are characteristics of indigenous people. (a) Th ey live in small societies and may not have access to formal education. Th ey are unaware of the worth of the knowledge they possess. Such communities are oft en found in developing and underdeveloped countries where there is a concentration of ethnocentric societies. (b) Most oft en, the knowledge in question will be known to the entire community and remains exclusively within it. However, within the society, the knowledge is in the public domain. (c) Occasionally, knowledge of a special skill or art is limited to a few members of the community. (d) Th e knowledge and its components are normally required for a regular lifestyle within the society. It is passed down through generations while still retaining its original individuality. (e) Knowledge present in one form, such as art, music, or folklore, can be developed into other forms more understandable to the rest of the world. However, these informal innovations do not get formal recognition.
33 (f) Indigenous people oft en believe that intellectual property law is neither a necessary, nor a desirable, means of encouraging innovation within their communities. As a consequence, they are sometimes easily willing to share this knowledge, which leads to its exploitation. Th is situation gives raise to concern because, although the original holders have not acquired any benefi t, the exploiters have enormously benefi ted from the knowledge. organisations and some governments for commercial reasons without recourse to the original owners and at the end, the author off ered an explanation of the conditions under which indigenous or traditional knowledges can be lost.
Nature of Traditional Knowledge and the Purpose of Protection
Th e nature of the knowledge is also diverse: it covers, for example, literary, artistic or scientifi c works, song, dance, medical treatments and practices and agricultural technologies and techniques. Whilst a number of defi nitions for traditional knowledge and folklore have been put forward, there is no widely acceptable defi nition for either of them. It is not only the broad scope of traditional knowledge that has confounded the debate so far. Th ere is also some confusion about exactly what is meant by "protection" and its purpose. It should certainly not be equated directly with the use of the word "protection" in its intellectual property sense. In its report on a series of fact-fi nding missions, WIPO 35 sought to summarise the concerns of indigenous knowledge holders as follows: (a) concern about the loss of their traditional life styles and of traditional knowledge, and the reluctance of the younger members of the communities to carry forward traditional practices; (b) concern about the lack of respect for traditional knowledge and holders of traditional knowledge; (c) concern about the misappropriation of traditional knowledge including use of traditional knowledge without any benefi t sharing, or use in a derogatory manner; (d) lack of recognition of the need to preserve and promote the further use of traditional knowledge. Another source more succinctly classifi ed these and other possible reasons for protecting traditional knowledge as: (e) equity considerations the custodians of traditional knowledge should receive fair compensation if the traditional knowledge leads to commercial gain; (f) conservation concerns the protection of traditional knowledge contributes to the wider objective of conserving the environment, biodiversity and sustainable agricultural practices; (g) preservation of traditional practices and culture protection of traditional knowledge would be used to raise the profi le of the knowledge and the people entrusted with it both within and outside communities; (h) Prevention of appropriation by unauthorised parties or avoiding "biopiracy"; and (i) promotion of its use and its importance to development.
Cultural and Intellectual Property Rights of Indigenous People
Copyright includes intellectual property rights of Indigenous Peoples which protect their expression of information, ideas or other intangibles associated with creative and artistic works, patents, trademarks, industrial design and trade secrets. However, while this protects the individual creator for a limited period of time, it does not protect the expression of cultural information, knowledge or ideas which may have originated outside the time period protected by copyright law. Th ese may also be owned and used collectively, for example, prayer, dance, oral stories, images of ancestors, objects of material and traditional culture. Without copyright protection, the digitised forms of such information easily become vulnerable to misappropriation.
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Culturally, the African concept of copyright right is communalistic, socialistic and collectivistic long before colonisation some of the works that are now eligible for copyright were actively practiced or performed. For example, weaving, pottery, sculpture, craft s arts, drama, music, dance, smithy, etc. Th ere were no copyright law to protect creators and innovators of these varieties of copyrightable works and if there existed had no impact on the society. Th is doubt is expressed because of the total lack of economic motive or interest by the creators, innovators and inventors of these works which are now protected by intellectual property law. To the owners of such works, e.g musical or artistic, the product of their labour was to provide happiness to the maximum number of people. It was for entertainment and pleasure, it was socialistic rather then economic. Th is notwithstanding the gift s which the participants of such social gatherings poured on singers, dancers, drummers whenever there were ceremonies for example, marriages, naming, burial and harvests. 37 
Its noteworthy that Article 29 of Th e Declaration on the Rights of Indigenous Peoples addresses Cultural and Intellectual Property rights, and states that:
Indigenous peoples have the right to own and control their cultural and intellectual property. Th ey have the right to special measures to control and develop their sciences, technologies, seeds, medicines, knowledge of fl ora and fauna, oral traditions, designs, art and performances. 
Violations of Indigenous Peoples' Right of Intellectual Property
A broad range of abuses infl icted on indigenous people's intellectual property rights can be viewed as violations of their right to be informed. Among these are the following: unauthorized use of tribal names. For example, an automobile manufacturer has name one of its trucks "Cherokee. " Also, the words "Hopi" and "Zuni" have been incorporated into trademarks without permission from Th is can be regarded as a form of piracy, and in the case of biogenetic resources, is nowadays being referred to as "biopiracy. " Others are public disclosure and use of secret knowledge, images, and other sensitive information. Th is is commonly practiced by museums. For example, an Australian anthropologist wrote a book containing information divulged in confi dence by tribal elders. Filming and taking photographs without permission. Video images of indigenous peoples are sometimes used for commercial purposes, such as advertising by companies like Shell and American Express. Whether this is inherently exploitative is for indigenous peoples themselves to decide and may depend on the context. Advertising aimed at attracting foreign tourists to a country sometimes depicts indigenous people; for example, Australia, Canada, the United States, Indonesia, and many Latin American countries have featured indigenous people in tourism promotion literature. Guatemala has used photographs of Mayan people and their arts and craft s to attract tourists in spite of the fact that these people have oft en suff ered brutal repression at the hands of Guatemalan governments over many years. 
Protecting Traditional Knowledge
Several arguments on the pros and cons of protecting traditional knowledge within the prevailing regime of intellectual property laws have been raised. 41 Th ese arguments have essentially been either moralistic or emotive in nature. Th e moralistic arguments focus on the western impression that every person has a moral right to control the product of his or her labour or creativity. 42 developing countries have argued that their traditional knowledge has been the basis for the research leading to high-priced inventions, the benefi t of which is reaped by developed nations. 43 Interestingly, the core of the western moralistic theory focuses on providing limited incentives to private inventors in exchange for creativity that benefi ts the greater public good. 44 In any case, the intellectual property laws have developed into a technical, rather than a moralistic, area of law. Th e emotive arguments have focused on the economic realities of the developing countries, with both developed and developing nations accusing the other of pirating information. 45 Incidents have occurred which developing countries describe as unauthorized appropriation of their knowledge. 46 Th ese countries fi nd this appalling, especially since most of such indigenous people are living in conditions devoid of human rights, which the UN Charter regards as a condition for living with human dignity. Th ese incidents are oft en viewed in the developing counties as instances where third parties steal information to expand their own industries and increase profi t margins. Th at the developed nations are aware that if the holders were given even a portion of the profi ts, it would greatly improve their rights are a balance between private benefi t and public good, and that in the case of traditional knowledge the clear calculation to determine whether there has been inequality is not easy. living conditions, only enhances the feelings of bitterness. Th is has led the indigenous people to organize themselves to protect their knowledge and resources by various means.
Values and Importance Attached to Traditional Resources and Knowledge
"Traditional resources include plants, animals, and other material objects that may have sacred, ceremonial, heritage, or esthetic qualities. "Property" of indigenous peoples frequently has intangible, spiritual manifestations, and, although worthy of protection, can belong to no human being. Privatization or commoditization of their resources is not only foreign but incomprehensible or even unthinkable. Nonetheless, indigenous and traditional communities are increasingly involved in market economies and, like it or not, are seeing an evergrowing number of their resources traded in those markets. Traditional resources is an integrated rights concept that recognizes the inextricable link between cultural and biological diversity and sees no contradiction between the human rights of indigenous and local communities, including the right to development and environmental conservation. Indeed, they are mutually supportive since the destiny of traditional peoples largely determines, and is determined by, the state of the world's biological diversity. Traditional resources include overlapping and mutually supporting bundles of rights.
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It is probably impossible to estimate the full market value of traditional knowledge, but it is certainly enormous and may increase as advances in biotechnology broaden the range of life forms containing attributes with commercial applications. By one estimate, though old, the market value of plant-based medicines alone (many of which were used fi rst by indigenous peoples) sold in developed countries amounted to $43 billion in 1985. 48 However, only a tiny proportion of this (much less than 1 percent) has ever been returned to the source communities. 49 In a recent report which stated that of the 119 developed from higher plants and on the world market today, it is estimated that 74% was discovered from a pool of traditional herbal medicines. In 1990 Posey estimated that the annual world market for medicine derived from medicinal plants discovered from indigenous people amounted to USD $43 billion. A report prepared by the Rural Advancement Fund International (RAFI) estimated that at the beginning of the 1990s, worldwide sales of pharmaceuticals amounted to more than USD $130 million annually. African countries and their traditional peoples have con- Modern agricultural practices depend upon crop species with characteristics of productivity and disease resistance that can only be maintained and improved with the continuous input of new germplasm. Most of this new germplasm comes from landraces (or folk varieties) bred and conserved by traditional communities over millennia. Agriculture also benefi ts from plant-based pesticides some of which may fi rst have been used by traditional communities, indigenous and other traditional cultivators subsidize modern agriculture but receive no payment in return except, perhaps, for small payments from local people who agree to supply seeds and other samples to outside organizations. Again the pharmaceutical industry continues to investigate (and confi rm) the effi cacy of many medicines and toxins used by indigenous peoples. Other industries manufacturing personal care products, foods, and industrial oils also benefi t from the knowledge and resources of indigenous peoples. However, few companies making such products have shown concern to the fact that traditional knowledge is sometimes lost and resources disappear when land is converted, sometimes to produce more raw materials for these same companies.
It is noteworthy that personal care and food industries have both led and responded to a rise in consumer interest in "natural" products and ethically sound harvesting practices. As a result, a number of companies and non-profit organizations have begun to work with indigenous communities to acquire information leading to the development of new products and to create socially and environmentally sound strategies for acquiring raw materials.
However, on occasion companies obtain knowledge and biological material by deception for example, by sending employees to communities who do not admit that their purpose is to search for knowledge or biological resources that will be of fi nancial benefi t to their company. Traditional knowledge produces more than commercial benefi ts for others. For example, academics and scientists rarely become rich by recording traditional knowledge, yet their academic careers may be enhanced considerably by doing such research in terms of improvements in both their status and their salaries. 
Conditions for the Loss of Traditional Knowledge: Public Domain and Publication of Findings
Public Domain
When the knowledge of a traditional community is passed on to an outsider who subsequently publishes it, it becomes diffi cult for the community to control how the knowledge is used and who else receives it, because it falls into the public domain (it is not secret or protected by law and can be used freely by anyone, including companies that fi nd the knowledge useful and valuable). Even though most visitors to communities are probably not interested in commercially exploiting traditional knowledge, they may unwittingly or deliberately pass on information to people who are. Results of academic research may be passed on through publication or by contributing to a germplasm collection.
Literary and artistic works based upon, derived from or inspired by traditional culture or folklore may incorporate new elements or expressions. Hence these works may be "new" works with a living and identifi able creator, or creators. Such contemporary works may include a new interpretation, arrangement, adaptation or collection of pre-existing cultural heritage that is in the public domain. Traditional culture or folklore may also be "repackaged" in digital formats, or restoration and colorization. Contemporary and tradition based expressions and works of traditional culture are generally protected under existing copyright law, a form of intellectual property law, as they are suffi ciently original to be regarded as "new" upon publication. Once the intellectual property rights aff orded to these new works of traditional knowledge expire, they fall into the public domain.
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Th e public domain, as defi ned in the context of intellectual property rights, is not a concept recognised by indigenous peoples. As much of traditional knowledge has never been protected under intellectual property rights, they cannot be said to have entered any public domain. On this point the Tulalip Tribes of Washington state has commented that"...open sharing does not automatically confer a right to use the knowledge (of indigenous people)... traditional cultural expressions are not in the public domain because indigenous peoples have failed to take the steps necessary to protect the knowledge in the Western intellectual property system, but from a failure of governments and citizens to recognise and respect the customary laws regulating their use". 
Publication
Academic researchers are expected to publish their research fi ndings, and companies have been able to acquire useful information by reading these research 52 Graber, Christoph Beat; and Mira Burri Nenova, "Intellectual Property and Traditional Cultural Expressions in a Digital Environment", Edward Elgar Publishing. 2008 at 174 53 Ibid reports. In fact, academic literature is commonly consulted by industry researchers, and valuable knowledge (such as ethnobotanical information) can quietly become part of the research and development eff orts of commercial enterprises. Th e drug company, Merck, for example, decided to investigate the commercial potential of a tree bark extract used in hunting by the Urueu-Wau-Wau of Brazil aft er learning about the plant and its characteristics from a magazine article. 54 An even better known example is that of the rosy periwinkle (Catharanthus roseus), which had been used for centuries as a treatment for diabetes by several indigenous peoples around the world. Research into this plant began following a literature search by a US drug company (Eli Lilley) and a Canadian university. Th is then led to the discovery of two compounds, vinblastine and vincristine, which have since been used to treat certain cancers. Another common outcome of publication is that even though the book or research report resulted from information provided freely by indigenous people, the researcher, writer, publishing company, or sponsor of the research claims copyright. Government or university sponsors oft en justify holding copyright because public funds were used to support the research project. For example, a project funded by the European Union to survey the ethnobotany of the Topnaar people of Namibia resulted not only in the export of medicinal plants by the researchers but also in the claim by the European Commission that it owned all research results. 55 Although plant samples were deposited in Namibia's national herbarium and research results were passed on to the Namibian authorities, these are more likely to benefi t the Namibian government than the people whose cooperation made the project successful. 56 Failure to acknowledge indigenous sources is an issue of which some indigenous peoples have become aware. For example, the New Zealand government published and claimed copyright for two documents on Maori resource management without acknowledging the many Maori informants. 57 Sometimes such problems can be solved easily by making local people principal or co-authors of papers and books, or co-producers of fi lms and videos. Warning readers of their obligations may be somewhat eff ective in guaranteeing the proper use of published material. For example, in a Ciba Foundation publication, the authors 58 inform readers that the information contained in their article was authorized and freely given by indigenous leaders. In the paper's opening paragraph, readers are advised that by reading the paper they are ethically and morally bound to respect the source of the information and to share any benefi ts, economic or otherwise, with the indigenous community. Although such a warning may not have legal force in some countries, it nonetheless carries a universal force of moral and ethical standards and obligations. Another possibility is defensive publication, which is a means of blocking patenting 59 .
Part III This is the focal point of this article as it will examine the diff erent Intellectual Property Rights regime to see how best the Indigenous Knowledge can be protected considering the fact that prevailing intellectual property regimes protect the right of the individual authors as against the collective rights of traditional knowledge holders under indigenous customary law. Among the issues to be considered are copyright law, trade secrets and sui generis rights and to consider the one that is more effi cacious in protecting indigenous or traditional knowledge. Th e author paid deep attention in terms to defi nitions of theoretical concepts, facts, case studies, examples, arguments and analysis to this part.
Copyright
The term copyright 60 like most legal concept is a complex phenomenon which has defi ed an all embracing, comprehensive and universally acceptable defi nition. Copyright is depicted as a right of action given to the proprietor of certain sort of "works" to prevent certain acts, to vary according to the sort of work, but which always centre around reproducing the work and (where applicable) "performing" the work in public. 61 Copyright is the exclusive right belonging to the owners of certain works which qualify for protection within a limited number of years under copyright to reproduce, communicate to the public or broadcast, adapt, or translate the whole work or substantial part of the work wither in its original form or in any other form recognisably derivable from the original, except for certain limited purpose. 62 Works protected by copyright include: literary works; musical works; artistic works; cinematograph fi lms; sound recording and broadcasts and by legal implication, the translation, adaptation or new versions or arrangements of any of the above works attract distinct copyright protection. 63 Copyright vests the right of authorship in the creator of a work and enables him to prevent the misuse of his work. 64 Whether protection of traditional or indigenous knowledge should take the sacredness of the art and other factors into consideration is another issue to be decided. On the one hand, this may be very desirable theoretically however; this has the danger of making the issue very subjective.
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Copyright can be used to protect the artistic manifestations of Traditional Knowledge holders, especially artists who belong to indigenous and native communities, against unauthorised reproduction and exploitation. It could include works such as: literary works, for example tales, legends and myths, traditions, poems; theatrical works; pictorial works; textile works, fabrics, garments, textile compositions, tapestries, carpets; musical works; and, three-dimensional works, like pottery and ceramics, sculptures, wood and stone carvings, artifacts of various kinds. Related rights to copyright, such as performing rights, could be used for the protection of the performances of singers and dancers and presentations of stage plays, puppet shows and other comparable performances. On the contrary, copyright is also inadequate to protect arts of the indigenous people. 67 For example, in a dance, the performer has a style manifested in several ways but as a sequential unique style over several performances. 68 Where the dance is removed from the main theme and song, and incorporated, for example, into western music, there is no protection if the dance was copied without permission, as the dance will be deemed to be in the public domain. Similarly, where a tribal painting is copied with minor modifi cations, the indigenous tribes will have no rights under copyright law. Th e copy can depicts a subject in a different manner, thereby conveying a meaning diff erent from what was intended. In the long run, such activity will dilute the tribal customs. So far, the courts have tended to deviate from established principles to decide such cases. Alternatively, they choose to carve out an exception to aff ord protection especially where the modus does not fall strictly within the defi nition of copyright violation but there is a clear violation of the rights of the indigenous people. Some cases are settled outside courts; for example, in 1989, John Bulun, an aboriginal artist, discovered some of his paintings were reproduced on T-shirts without permission. He sued for copyright violation.
69 Th e court was considering the possibility of breach of confi dence when the company withdrew the T-shirts from sale and decided to settle the dispute. Th is resulted in other artists suing the same company, which proved the extent of violation. Th ere is also a strong possibility that the artists did not go to court earlier as they were not aware of their rights over the art. 70 
Th e decision in Yumbulul v. Reserve Bank of Australia,
71 is another case demonstrating the inadequacy of copyright law. Th e court considered customary rights. However, the decision was eventually based on a very technical interpretation of the prevailing western intellectual property law. Th e decision exhibited a lack of appreciation of subtle, but apparent, forms of exploitations. In some cases the court seems to have struggled to bridge the diff erences between the two systems. 72 Professor Long argues that fi xation and identifi cation of the author are the concerns preventing the use of copyright law for protecting folk material. 73 She concludes that fi xation is not a mandatory requirement under TRIPS, and highlights the "work for hire" concept as evidence that the standards in modern (1998) copyright law have expanded the strict defi nition of an author. Copyrights can still be easily infringed expanded defi nition of author. However, this will be a beginning and is infi nitely better than no protection at all. Th e issue whether this can be a permanent solution is arguable because ... in addition to fi xation and identifi cation of the author, copyright law requires "originality, " which will not protect folk art as it will fall within public domain. 74 Another argument of its inadequacy to protect indigenous knowledge is that copyright cannot be vested over the entire tribe or community as the law does not recognize communal ownership of copyright. 75 Lastly, copyright will not recognize any form of perpetual protection that is needed to protect the originality of the folk materials. One option is to consider and give primacy to customary rights. Certainly this should be considered in a dispute involving indigenous people. Interestingly, customary laws distribute rights fairly within the community. Ownership of designs or imagery is vested in the clan, and the right to use or make and sell a work or create a facet of the work is vested within certain members of the clan. Th ese rights can only be inherited or gained by reputation. Th e Maori society in New Zealand is one example of a society that managed property through customary rights.
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A copyright is born and is the object of protection by legal channels from the moment that the creation of the human mind materializes; in other words, as long as a set of ideas that constitutes a creation is not produced in a way that can be perceived by the senses, the right that its creator has over the produced work does not exist.
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Indigenous knowledge can be protected by copyright as long as it is brought into being in a tangible manner, and this depends on the strategy adopted by the community interested in protecting its intellectual creations. Th is system of protection forces others to comply with some of the formalities of western culture. Indigenous, Afro-American or peasant communities can protect their interests and prevent third parties from making unauthorized use of traditional knowledge by means of:; A copyright protection system, forcing the usurper of the knowledge to acknowledge the author; and/or use of another type of tool that enables traditional knowledge to be used, sold and/or released into the market and be available for transactions. Another element that is important to keep in mind is that traditional knowledge is held collectively and there is no clear uniquely identifi able titleholder for whom the copyright system may be used as a property protection system. For this method to be used, it is necessary for the community to establish a legal entity to protect the interests of each individual member of the community, 78 and this is legally impossible in a regime that advocates collective ownership.
Trade Secrets
Trade secrets protect undisclosed knowledge through secrecy and access agreements, which may also involve paying royalties to knowledge holders for access to and the use of their knowledge. Th ree elements are required for knowledge to be classifi ed as a trade secret.
79 Th e knowledge: must have commercial value, must not be in the public domain, and is subject to reasonable eff orts to maintain secrecy. Traditional knowledge that is maintained within a community could be considered a trade secret. But once the knowledge is diff used to the public, this option no longer exists. A trade secret is only enforceable as long as it remains a secret. Trade secrets have no legal protection except in cases of "breach of confi dence and other acts contrary to honest commercial practices. " 80 Th is means that one must be able to prove some form of malicious intent on the part of a contracting party as the cause for a trade secret's diff usion to the public in order to be compensated for the loss of secrecy. Trade secrets are commonly combined with contractual agreements. 81 Th is is a way to profi t from royalty payments for the use of knowledge. 82 If a trade secret happens to enter the public domain, contractual royalty payment agreements may still remain in eff ect throughout the life of the agreement. It is important to note that knowledge that is considered a trade secret can be used by anyone if the knowledge leaks into the public domain, and is independently discovered by another individual, or reverse engineered. It is diffi cult to protect trade secrets against misappropriation due to lack of legal entitlement to the bearer of the secret. When applied to indigenous knowledge belonging to a community, the community must make a reasonable eff ort to maintain the secrecy of the knowledge. If there is no reasonable eff ort to maintain the indigenous knowledge's secrecy, then trade secret protection is not applicable to the indigenous knowledge.
83
Th e knowledge or know-how of an individual or the whole community might be protected as a trade secret as long as the information has commercial value and provides a competitive advantage, whether or not the community itself wishes to profi t from it. 84 If a company obtains such information by illicit means, legal action may be used to force the company to share its profi ts. 85 Conceivably, a considerable amount of indigenous peoples' knowledge could be protected as trade secrets. Restricting access to their territories and exchanging information with outsiders through agreements that secure confi dentiality or economic benefi ts would be an appropriate means to this end. Trade secret law can be used to facilitate the draft ing of contracts with companies that oblige "recipients to obtain regular patent protection and to share royalties". Th ough it has been argued that knowledge shared by all members of a community may not qualify as a trade secret, but "if a shaman or other individual has exclusive access to information because of his status in the group, that individual or the indigenous group together probably has a trade secret". . Th e world may be experiencing mass extinction of species. Th ere is now an increase in biodiversity prospecting, but concerns are being expressed that indigenous peoples should be involved in the selection of species for collection. Some such arrangements have been implemented by the Instituto Nacional de Biodiversidad of Costa Rica, the National Cancer Institute, and Shaman Pharmaceuticals, but a debate is emerging over indigenous peoples' rights and their possible entitlement to protection of their knowledge under IPR laws. Th e authors suggest that the most promising avenues for compensating indigenous peoples while promoting biodiversity conservation are not through IPR, but through contracts between such peoples and companies and research organizations.
or process that gives a competitive advantage. 87 In corporate terms, even items or data such as customer lists, fi nancial information, recipes for food or beverage products, and technical subject matter of a patent, marketing procedures, or a professional questionnaire can be protected by trade secrets. For example, trade secrets can vest an implied duty on a photographer not to sell or exhibit copies of a photograph without the consent of the photographed. 88 Trade secrets are also the best form of intellectual property rights for protecting any kind of undisclosed information. Th e object is to lawfully prevent information (which is a secret having commercial value) within the control of a person from being disclosed to, acquired by, or used by others without consent, in a manner contrary to honest commercial practices.
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Th e fi rst step towards trade secret protection of the knowledge of indigenous people is the realization of its value by the holders. Th e awareness of the rights and long term benefi ts that will be gained if protected as a trade secret is also essential. Normally, knowledge limited to and secured by an identifi able number of people is subject to trade secret protection provided there is a clear intention to treat it as a secret. Corporate trade secrets have been protected by well-drafted agreements with specifi c employees in a department, or the entire company may have knowledge of the confi dential information. Th ere are instances where indigenous people have also tried to adopt the same strategy. For example, a small tribe in Peru adopted this methodology to protect its property from the California based Shaman Pharmaceuticals Inc. Shaman is a company based in San Francisco. It focuses on isolating bioactive compounds from tropical plants having a history of medicinal use. Th e company's research team collects information on the use of plant medicines to treat various illnesses. Shaman, as a part of its program, approached a particular tribe in Peru. Th e tribe or community demanded that they enter into an agreement with the company to get short and long-term benefi ts. Th e terms in the agreement addresses reciprocity from the company to the tribe in three stages. Th e short-term reciprocity addresses immediate needs of the community, like public health, forest conservation, and medical care. Th e medium-term reciprocity consists of benefi ts not immediately apparent, but nonetheless provides benefi ts before profi t sharing might. Th ese include providing equipment, books, and other resources. Th e long-term reciprocity involves returning a portion of the profi ts to the indigenous communities once a commercial product is realized. 90 However, the company does not share the patents or part of the proceeds from the patents with the indigenous people who provided the initial material. Long-term benefi ts will accrue in absolute terms only from intellectual property rights and not from the facilities that may be provided to the tribes. Nevertheless this is a good approach involved in using trade secret to protect indigenous knowledge.
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Th ough for intellectual balance, despite the beautiful arguments in favour of protection of Indigenous or Traditional Knowledge using Trade secret, Meghana RaoRane argued against it as a viable option among the existing IPRs regimes because of its commercial basis. He claimed that: Trade secret law, proposed as a solution for protecting Traditional Knowledge or Traditional Cultural Expressions, attempts to protect valuable commercial information that has been conveyed in confi dence. 92 A trade secret is a piece of information that has commercial value, is necessary to carry out the business of the organization, and is conveyed to employees or others in confi dence.
93 Th e owner of the trade secret is required to have made reasonable eff orts to protect it. 94 However, trade secrets may be protected indefi nitely. 95 Despite its seemingly expansive range of protection, trade secret law cannot satisfactorily protect Traditional Knowledge of indigenous peoples. At fi rst, this body of law may be considered useful to protect sacred or secret Traditional Knowledge. 96 However, it requires that the information protected be of a commercial nature, which is not always the case with Traditional Knowledge. Moreover, it only protects information so long as it is not already public, and many Traditional Knowledge do not meet this criterion. 97 Finally, it provides remedies only once the secret has been disclosed. Traditional Knowledge is secret and sacred and their very disclosure to the uninitiated persons violates their sanctity. 98 Th erefore, providing a remedy aft er the expression has been disclosed and the damage done does not satisfactorily protect the Traditional Knowledge. 
Arguments of Trade Secrets, and the UN Convention on Biodiversity as Viable means of Protecting Traditional knowledge
Protection as a trade secret is cheaper, quicker, and easier to implement than a patent. A trade secret can also be maintained perpetually, unlike other forms of intellectual property. Th e legal requirements for proving that a trade secret exists are more fl exible than that for obtaining other forms of intellectual property like a patent. Information not susceptible to patent or copyright protection can be protected under trade secrets. 100 Infringement like using information without permission of the community can be eff ectively prevented by suing for misappropriation of trade secrets, benefi ting the community. 101 Th ere is also an additional benefi t in deciding to protect the traditional knowledge as a trade secret. If traditional knowledge is a trade secret, the holders will retain the right to decide whether or not to disclose the information. However, the Convention on Biodiversity (CBD), 1992 102 mandates sharing of genetic resources for the benefi t of general good subject to prior informed consent. It will be interesting to see whether the rights under trade secret law will prevail over the obligations under the CBD. On the other hand, the UN Draft Declaration on the Rights of the Indigenous People provides for the right to protect cultural property. Under the prevailing intellectual property regime, an inventor cannot be forced to disclose his invention under patent law, nor can an author be forced to publish his work under copyright law. Applying the same analogy, the indigenous people must also be given the right to keep their knowledge a secret. It will be interesting to see whether the rights of trade secrets and those detailed in the UN Declaration must prevail over the CBD. 
Sui generis Protection of traditional knowledge under Intellectual Property Regimes
Another approach, that has been strongly advocated by some academics and many NGOs, would be the development of a sui generis regime of IPRs, that is, a legal regime "of its own kind" which is specifi cally adapted to the nature and characteristics of traditional knowledge. A model of sui generis national legislation that would give communities property-like rights over their collective knowledge was developed by the Th ird World Network (Community Intellectual Rights Act) in 1994. 105 Although this approach has received considerable attention in the literature, little progress has been made in terms of actually implementing this kind of protection. Th e establishment of a sui generis regime poses, many complex conceptual and practical issues. Briefl y these are:
106 defi nition of 105 FTAA.TNC/w/133/Rev 1; See also COICA, 1999. Th e Organisation of African Unity's African Model Legislation for the Protection of the Rights of Local Communities, Farmers and Breeders, and for the Regulation of Access to Biological Resources covers community rights: "Community rights recognise that the customary practices of local communities derive from a priori duties and responsibilities to past and future generations of both human and other species. Th is refl ects a fundamental relationship with all life, and is imbued with an innate demand for respect. Despite the fact that this worldview is not commonly understood by the dominant western world, the purpose of these rights is to recognise and protect the multi-cultural nature of the human species. Community rights and responsibilities that govern the use, management and development of biodiversity, as well as the traditional knowledge, innovations and practices relating to them, existed long before private rights over biodiversity emerged, and concepts of individual ownership and property arose. Community rights are thus regarded as natural, inalienable, pre-existing or primary rights. Th e OAU's Model Law recognises this a priori character of rights in its Preamble. Th e rights of local communities over their biodiversity leads to the formalisation of their existing communal control over biodiversity. Th is system of rights, which enhances the conservation and sustainable use of biological diversity and promotes the use and further development of knowledge and technologies, is absolutely essential for the identity of local communities and for the continuation of their irreplaceable role in the conservation and sustainable use of this biodiversity". the subject matter of protection; requirements for protection; extent of rights to be conferred (rights to exclude, to obtain a remuneration, to avoid misappropriation); title-holders (individuals/communities); modes of acquisition, including registration; duration; enforcement measures.
107
Sui generis literally means "of its own kind" and consists of a set of nationally recognized laws and ways of extending plant variety protection (PVP) other than through patents. TRIPs itself does not defi ne what a sui generis system is or should be. 108 Potentially, a sui generis system could be defi ned and implemented diff erently from one country to another 109 and the system might be defi ned to create legal rights that recognize any associated traditional knowledge relating to genetic resources and promote access and benefi t sharing. Th e government may choose to extend protections to genetic resources and/or knowledge to a community in the form of patents, trade secrets, copyrights, farmers' and breeders' rights, or another creative form not currently established in the intellectual property regime.
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In addition, a sui generis system may adopt measures of protection specifi c to traditional knowledge in order to nullify inappropriate patents. For example, the Andean Community's Decision 486 states: "patents granted on inventions obtained or developed from genetic resources or traditional knowledge, of which any member state is the country of origin, without presentation of a copy of the proper access contract or license from the community shall be nullifi ed".
Sui generis rights are alternate models created outside the prevailing intellectual property regime. Protection by such sui generis rights has been considered as an option to protect plant variety and traditional knowledge, though very little has evolved on account of the nature of the property sought to be protected. Article 27(3) of TRIPS allows countries to exclude plants and animals from patenting. Th is clause also provides protection by sui generis systems.
113 Th e issue, however, is that the contours of sui generis rights are unclear and the mechanism for enforcement uncertain. Moreover, whether developed nations and the WTO will agree about rights that are defi ned by individual countries remains a question. Given that developed nations use trade sanctions to force countries to tune in with TRIPS, 114 it is uncertain whether a fl exible right will be acceptable. Th e extent of fl exibility will depend on whether the western intellectual property system can accommodate rights that are not benefi cial to local industries.
Meghana RaoRane despite his contrary position on trade secret, argued in favour, of Sui generis regime though with some reservations as well, as a more viable option for the protection of Traditional Knowledge among the existing IPRs regime because there are more progressive in protections. 115 He claimed that Sui generis solutions are approaches that create new intellectual property categories for the protection of Traditional Knowledge. 116 Th ey aim to protect Traditional Knowledge by working in conjunction with existing IPRs or by replacing them. Although most countries have created and implemented sui generis solutions within their copyright laws, some have established them as stand-alone Intellectual Property like systems.
117 Some sui generis solutions recognize and incorporate indigenous customary laws within their mechanisms of protection. 118 He further explained that although sui generis solutions aff ord 113 Srividhya Ragavan., op. cit. at 28 114 For example, the U.S. complained that Argentina's new patent law delayed extension of patents to pharmaceuticals until the year 2000 even though developing countries do not have to phase-in patent protection of new product types under TRIPS until a total of ten years aft er TRIPS enters into force, which is well aft er 2000. Similarly, in India, the Patent Second Amendment Bill has a provision that is similar to the polar provision of the U.S.
(Th e stockpiling exception states that before the expiration of the patent, a third party cannot pile up his stock so that he can enter the market as soon as the patent holder's term expires.) Th e U.S. is seeking legislative intervention to prohibit the approval of a generic version of the local drugs before the expiry of the term of the patent. Typically, the implication is that before a generic version is approved, the original patent holder, which is more oft en a U.S. multinational, will get to be the exclusive seller in the market for a period of easily three to four years. greater protections to Traditional Knowledge when compared with existing IPRs, they still fall short of providing an adequate level of protection. Some sui generis solutions take a step in the right direction by incorporating indigenous customary laws, and thus, recognize the ability of indigenous customary laws to provide adequate protection to Traditional Knowledge. 119 However, sui generis solutions are based on existing IPRs, and therefore suff er from many of the same limitations of existing IPRs. It has also been suggested that sui generis solutions have no more than a regional reach and that the WIPO-UNESCO Model Provision, for instance, has become "de-facto, a strictly regional instrument. " 120 Indigenous peoples' customary legal systems pertaining to traditional knowledge and genetic resources existed prior to the emergence of the conventional intellectual property rights system. Traditional knowledge and genetic resources were hence not unregulated areas before the coming into being of the Intellectual Property Rights (IPR) system. Subsequently the IPR system has not set aside indigenous peoples' customary legal systems. Indigenous customary laws continue to exist parallel to conventional IPRs, and, as far as indigenous rights are concerned, take precedence over conventional Intellectual Property Rights. To the extent indigenous peoples' customary laws and protocols provide protection of genetic resources and traditional knowledge, such elements therefore do not fall into the so-called public domain, even though conventional Intellectual Property Rights systems fail to protect these genetic resources or traditional knowledge in question. While acknowledging that from a conventional Intellectual Property Rights perspective, indigenous peoples' various customary legal systems could be called sui generis systems for the protection of genetic resources and traditional knowledge, these are indigenous peoples' own laws which are fundamental in the protection of indigenous cultural heritage. 121 
Conclusion
From the analysis of the diff erent regimes of intellectual property rights, the protection of the indigenous knowledge cut across copy rights law, trade secrets, and sui generis regime among others which are the common law approach for protecting intellectual property rights. But this research has shown that trade secret has been isolated to provide a profound protection for Indigenous knowledge considering the avalanche of protective avenues possible under it since the object of trade secret is to lawfully prevent information (which is a secret having commercial value) within the control of a community from being disclosed to, acquired by, or used by others without their consent, in a manner contrary to honest commercial practices. It was also argued that even if a trade secret happens to enter the public domain, contractual royalty payment agreements may still remain in eff ect throughout the life of the agreement.
